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MR. MORTON HALPERIN: We’re going to look at the ggtion of “Getting
Surveillance Right: Another Look at FISA.” WherSA was first enacted, it only
covered NSA partially, but it did that not as tlevgrnment suggests because the
Congress did not want to limit NSA'’s ability to tlas, but because NSA had assured the
Congress that it did not target Americans, and @®er@zhurch wonders then that if NSA
is ever turned on Americans, we would lose allgheacy that we have.

And what we confronted with now is a situation whénally NSA has admitted
that what they really want to do is hear the cosagons of Americans. They say by
targeting people abroad, but that their goal wdsetar the conversations of Americans,
and so we are confronted with what Senator Chummmders about, which is an agency
whose powers to intercept are extraordinarily gneaven then they were when Senator
Church wonders about this, now openly saying tisgbb is to gather the conversations
of Americans and to listen to them and to repaat thformation to the rest of the
government. And so the task of figuring out hoveaatrol that is an extraordinary one
and we have today a panel of a three people whe $@ent considerable amount of time
worrying about these issues and who have latelg bpeaking out against the current
dangers.

Congresswoman Harman is a leader in the Congresksambeen for many years
on these issues, explaining to her colleaguesythaneed to take national security
seriously, but that you can do that and still pcbtavil liberties if you take the right
approach.

Bruce Fein has been a leader among those whdeatiselves conservatives, but
who understand that the Constitution is a conservalocument and needs to be
protected. He has been an outspoken advocateese itsues.

And Greg Nojeim, now with the Center for Democracyl Technology, for many
years with the American Civil Liberties Union, Hasen a leading expert from the civil
liberties community who has demonstrated that if have technical expertise as well as
a commitment to civil liberties, you can make ampartant contribution to these issues.

So we're very pleased and honored to have these #peakers, and I'll ask
Congresswoman Harman to begin. Do you speak trdrere?

REPRESENTATIVE JANE HARMAN (D-CA): Oh, what doegsexyone want
to do? You want to get up? Why don’t get up. Up.

MR. BRUCE FEIN: It's early in the morning.

REP. HARMAN: Itis not early in the morning. Yooonversations have been
listened to all night, Bruce.



Good morning everybody. Let me commend the Cdatehkmerican Progress
for its work in a variety of areas, but especiélgre, and let me commend the title of this
panel because it is sensitive to the realitys,Ito repeat “Getting Surveillance Right:
Another Look at FISA.” It's not stopping surveifiee. It's not changing totally the
current legal framework that we have. It's gettsugveillance right, and | would put
paren in an area — in an era of increased threbhaother look at FISA, paren, a
carefully balanced, even elegant law. Eleganti®al that DNI, the Director of
National Intelligence, Mike McConnell used yestsritatestimony. It's an elegant law
passed in 1978 by large bipartisan majorities em@ongress and signed into law by
President Carter. So a very good title, very ingoartopic, and let me also commend
our moderator. He is very shy, but Mort Halperas bbeen on these issues absolutely
forever. He’s even older than | am.

So let me make a few comments and obviously thHida@come most interesting
when we do the Q&A. | have been outspoken and asychview, as someone who
served on the House Intelligence Committee forteyglars, the last four until this term
as ranking member, senior Democrat, someone whonithe so called “Gang of Eight,”
the people briefed on our Terrorist Surveillancegeam starting in 2002 when | became
ranking member. That is not when the programedatiut that's when | started being
briefed through 2006, and someone who has saigefans that there could and should be
some technical fixes to FISA to make sure it isrttest modern tool we can possibly
have, but that any form of terrorist surveillanee ho comport with the careful
framework of FISA. Those would be my credentiadéd so let me put these remarks in
that context.

| think that instead of coming up with bipartisawions for securing the
homeland, something that is urgent, this admirtistnas pursuing the Karl Rovean
strategy of using terrorism as a wedge politicellés and no better place to illustrate this
than the FISA debate. In a well orchestrated cagnpas Congress was pressing to
recess for August, Republicans began talking ainauéased chatter concerning an
August attack on the capital and why that madedessary to scrap the careful checks
and balances in FISA which they claimed had crelateg gap in our ability to intercept
foreign-to-foreign communications. That increashkdtter or that specific intelligence
claim, it turned out was bogus. The intelligengerecies knew that, apparently had
communicated to Congress, or to relevant peoplatthaas bogus. The source was
unreliable. But that communication wasn’t in amypjished form until the day that the
Senate passed the amendments to FISA.

The DNI Mike McConnell visited key committee memband the leadership in
Congress. The drumbeat reached a crescendo tlkebetme recess. And McConnell’s
claim that almost two thirds of the foreign-to-fay@ communications could not be
intercepted because of FISA’s restrictions weneesally unchallenged. | still
personally have no proof that that was true anithatrthat has been fixed. His proposal
to Congress was overbroad. It undid the checkdatahces in FISA and, as we all
know, he won. But fortunately, what we were ableld, those of us who strongly
disagreed with the final product, was to securarsst in six months. And so now we
have a second crack at this.



You should know that no moss is growing under Mo@dk's feet. He was in
Congress yesterday, testifying before the Houseidug Committee. He will testify
tomorrow before the House Intelligence Committéae House Intelligence Committee
intends to mark up some amendments to FISA on @clb This is a fast timeframe.
McConnell’'s testimony and the fact sheet — | haveere — distributed by the White
House called “Myth and Fact” is once again makimgtase that these changes to FISA
are fine, that he’s a trustworthy person. | havegason to believe he’s not, but the
“trust me” theory does not move this particular rbemof Congress. | remember what
Ronald Reagan said. He said, “Trust, but veriéynd | do believe that the framework of
FISA is a “trust, but verify” framework and we canrscrap it. We scrap it at our peril.

Let me just mention a couple of things about FIB&t 1 think permit us to make
a good deal on some changes. Let's remembertt@dight in late July, early August
was over whether we needed a legal framework arthmddministration’s program.
The administration basically said, no. Trust Agter the fact we’ll permit some audits
of what we did. You'll be fine. We will for suiget individualized warrants when an
American is a target. Remember what I've just sigid target of our surveillance. But
otherwise, we’re not doing anything wrong. Thigigrogram necessary in an age of
terror. That fight has to be renewed. There bdweta legal framework around the
administration’s program. It is not adequate teegine more blank check to this White
House. If anyone is reading the latest books fdack Goldsmith or Fred Schwartz you
will fully understand how this administration hased the Office of Legal Counsel to
justify whatever it wants to do, including to mdkad statements that say the president
as commander in chief can operate outside the\Wdves) he deems it necessary. So no,
thank you. There must be a legal framework ardhedperation of a Terrorist
Surveillance Program. And that was what the Deatacteadership in Congress tried to
achieve and we lost. That has to come back.

The second issue that is out there, that they isahey want retroactive
immunity for telecom companies that have providddrmation upon request by the
executive branch for this Terrorist Surveillanceg@am. I'm not certain that’s bad. |
think some of my panelists may disagree with mim not certain it's bad if it is very
narrowly targeted and it only can be granted inethent that a company truly believed in
good faith that it was complying with the law.dItl get a request from the executive
branch. But I think we have to very carefully vigiat issue. But what | would insist on
and trade for that is prospectively no, zero, nmoge of the telecom companies or any
private businesses can supply any records to émsrastration or a future administration
for a program like this, unless pursuant to a cotgter. That's what should have
happened retroactively. Obviously, it did not, prudspectively that's something we can
insist on and that trade may be worth making.

So let me basically conclude there with a littlepg, but my view is there is a
deal to be made if this administration is seriolist just wants this as a wedge issue,
then | hope that Congress will fight this with evéreath we have and will build the
bipartisan majorities to fight this. Now, the wepthing to do is to extend the FISA law
as amended in August after it expires in six manthsat is the wrong thing to do and let



me — my poetry really relates to something that Bemklin said over 200 years ago. He
said, to paraphrase it, that a country that would gp liberty to get a little more security
deserves neither security, nor liberty. This isaaero-sum game. These are reinforcing
values. The framers of the Constitution knewTihe framers of FISA knew it. And in

my view, we’ll either get more of both, securityddiberty, or less of both. And I think
this is the time, right now, where we have to insind it is a test of Congress as well.
And it is a test Congress’s ability to operate im wvery small Democratic majorities
whether we’ll insist on more or we won't.

Thank you.

MR. HALPERIN: Thank you very much. Bruce, let make one comment
before we go on. The — | started working on tesie in the Ford administration, and as
| always explained to them, | fully trusted Repuahhs not to violate the constitutional
rights of Americans, but we needed FISA for when@lemocrats got in, and | think
we’re in the same situation — same situation ndwd | think not only if we — will we
not succeed if we give up our liberty to get segubut we also won’t get our security.
And it is worth noting that there were many leaket electronic surveillance before
FISA was enacted, and there were many leaks wleeadinistration started acting
outside of FISA. But there was not a single leatneen the enactment of FISA and the
institution of the Terrorist Surveillance Prograangd that is not an accident. When the
program is being conducted legally, nobody hasraagon to leak. People leak when
they think things are being done that are uncartgiital and illegal.

And with that, | give you Bruce Fein.

MR. FEIN: Thank you, Mort. I'd like to begin alsath a quotation from
Benjamin Franklin. He’s popular this morning. Edo bed and early to rise makes a
man healthy, wealthy, and wise. But on emergingfthe constitutional convention
about 220 years ago, he was confronted with anlgldely who asked him of the
product of their deliberations. She said, whatwdchave, Dr., a monarchy or a republic?
And he retorted, a republic, if we can keep it.aflim some sense, | think, explains the
larger issue raised by the FISA statute in itsotsgiamendments.

This president has claimed authority to flout aaay that governs national
security, including the gathering of foreign inigéince. His claim is not limited to
intercepting your conversations. He has said quéarly that if he wishes, he can break
and enter your homes, open your mail, commit tertuf he says he’s gathering foreign
intelligence, there is nothing — and | think Jaoald corroborate that with reading Jack
Goldsmith’s book — that he’s insisted as off-limitsat basically he has far more powers
than King George Il did, and those indictmentsha Declaration of Independence are
puny, like depriving people of jury trial comparedthe president’s powers. He doesn’t
even need to give you a trial if you're an enemgbatant at Guantanamo Bay.

But getting to the specifics of FISA, the questiad always have to ask is who
cares? Why do we care whether we have a law ¢lgatates what the president can do
in gathering information? Would we live any di#getly? Would there be any different



dangers? And to answer the question, we havektwiag did we end up with FISA in

the first place? What was going on that causedyfa®s to enact the law? Because we
had 40 years of experience without any check omptésident’s gathering of intelligence,
certainly from the time of Franklin Roosevelt thghuRichard Nixon. And it began in a
rather modest way when President Roosevelt insistedlanted J. Edgar Hoover to spy
on those who were aliens in the prewar days taehte whether they could be engaged
in sabotage, and it quickly went beyond aliendlitoiizens, and then it wasn’t just
sabotage. It was anything that could undermineséoerity of the United States. And
the intelligence gathering process then mushroomtubut any checks.

And | often use the analogy that to a hammer, ¢hery is a nail; to a spy,
everything is a traitor. That's what the intellge community is trained to think about.
And | can recall an instance, I think, related tw moderator here, Mort Halperin when
there was a leak to tidew York Timeander Nixon, the secret bombing of Cambodia, J.
Edgar Hoover was summoned by Nixon and Kissing#®’s had to implement wiretaps
to discover who was the leaker, and after many hsotite FBI reported back to Dr.
Kissinger, we can’t find anything, no incriminatiegidence. And Kissinger retorted,
well, continue to spy, so that the targets carbéistaa pattern of innocence — to coin “a
pattern of innocence” — because they all shouldrbsumed guilty so they should be
joyful that we continue to spy on them without avgrrants.

So unchecked — unchecked spying invariably leadétses and collection of
information for political purposes, not nationatsety purposes. That’s why it is
dangerous to have unchecked surveillance becausiélie hijacked to advance a
political agenda, not the national security of theted States and the American people.
And when you discuss FISA, we are not, in my judginquestioning the need, as Jane
said, to gather foreign intelligence. It's certgithat al Qaeda are not our friends and
would like to kill us. The question is not whetle® must get an approach, but whether
we must get with checks and balances that presenviberties, or we abandon the
whole reason for being, namely, a country dedictdetie rule of law and where the
right of privacy is cherished.

As Justice Brandeis said, the most cherished &agtdng civilized people: the
right to be left alone. And this administratiorslzally has said, no, we need to give the
president unlimited authority to spy, to intercephversations in order to defeat his
claim that we’re in a war with international tefismn. Now, what is the evidence that's
been advanced to support that proposition? Remewtien the Terrorist Surveillance
Program began, shortly after 9/11. FISA had beeyperation 23 years, and did not
evoke a single complaint from a president that he laeing compromised in gathering
foreign intelligence, and these were the yearsitithiided the Soviet invasion of
Afghanistan; we had the Iran contra; and the ovevitof the Shah in Iran; the Cold War
was still at its zenith where the absence of iigetice might have enabled a launch of an
ICBM with a nuclear warhead. All these crises, 1883 World Trade Center bombings,
and yet FISA operated without a single complaiafrfthe president, including President
Bush until 9/11 came.



Now, remember, after 9/11 the method of commurocatithe network that was
utilized either by satellite or cable to communécdid not change. What is it that 9/11
caused to require an abandonment if they werer@gairement? Surely, it wasn't that
FISA judges were reluctant to grant warrants. fdeoerd shows of about 20,000
applications, virtually everyone was granted. Almelrecord also shows it wasn’t
because FISA judges were slow. Judge Royce Lambleat was a FISA judge,
recounted on the day of 9/11 he’s on the Georgehiligon Parkway and he’s — when
he sees what’'s happened, he comes into the ofiitda granted scores of warrants in a
few hours.

What is the difficulty of obtaining a warrant? thfere is insufficient manpower,
you provide more resources. On July'2D02, as the Department of Justice testified at
the Senate Intelligence Committee, opposing a atilax over the threshold needed to get
a warrant, they said FISA works nimbly and flexibdgpecially with the increase for the
emergency period from 24 to 72 hours to begin sllanee without a warrant. There’s
no need for change. That statement has neverrbpadiated. That was the Justice
Department under John Ashcroft and President BuMghat has changed? Nothing other
than the need to create a political optic, as 3aitk for a wedge issue between
Democrats and Republicans. It says, if you doeligve an unlimited presidential
power, you're weak on terrorism. If you don’t ke you should violate the law to fight
terrorism, you must be weak. You oppose it. Waydu think the Constitution should
be superior to the president when he’s fightingaaav\We can’t afford that.

And history teaches volumes the same thing was aadiwe had the same
supine defenders of the Constitution during WorldrW when the FBI and the military
was unable to obtain a crumb of evidence that apgrdese-Americans where threatening
the United States, and yet 120,000 were hurtlébdarconcentration camps. Then,
Attorney General Francis Biddle said, this is nidazis. This is racism. But then he said,
| decided to stop opposing the president. Why?2 kwow, a very bleak mark on the
stature of attorneys general. And we cannot —avaat rely upon “trust me.” That's
certainly a theme that the founding fathers thohtyigepudiated. They would trust King
George Ill or even George Washington, who wastaafiisaint, because they relied upon
the universals of human nature: Absolute powerugisrabsolutely. People who are
attracted to the presidency are gratified by tlea ithat they can dominate and
manipulate. That's why they're there. They da@ine there because they're
benevolent. And that's why the founding fathersipwchecks and balances.

What has happened, for example, in the Terroristedilance Program? We
don’t even know. It is outrageous in my judgmeaftter all the months that have
elapsed since thdew York Timepublished the program, we don’t know what’s going
on with the information that’s gathered. How ma&myericans have been targeted?
How can you assess your government if you don’ikndat it's doing? And that
doesn’t mean we have to know exactly which cableiag tapped under the Atlantic
Ocean, or which satellite is being intercepted voeithave to know the nature of the
program. After all, it's our tax money. It's olilberties that are at stake. We ought to be
able to decide that through the legislative procasd we still don’t know to this very



day. What's going on? State secrets, executivégge, we can’t tell you and if we do
we put an embargo so you can't talk to anybody. else

That's the idea that the executive is infallibMetting is no good. It's of no
consequence because Congress and other outsideradtaing to contribute. You
know, that’s President Bush. I've never made dakes And that’s exactly what the
founding fathers feared. Hubris, a goal to donaraatd manipulate the political process,
and that’s what people in political power craveeiligence for. They are the ones who
decide what the intelligence is used for, not Mc@dnnell, or anyone in the CIA, or the
National Intelligence director. That's why we hdwebe very concerned and precise in
what we enact to regulate this gathering of injeltice.

And just one final comment to show, in my judgmeng duplicity of the
president. In the latest round, which culminatethie Protect America Act, it was said,
we need these new powers to fight what? Internatiterrorism. Is the new statute
limited to fighting international terrorism? Ndt covers the gathering of any foreign
intelligence, including the dollar reserves of BHheng Kong Bank, or whether or not the
rainforests in Brazil are being depleted and cngagilobal warming problems. That is
the scope is about 100 million fold larger than pleported justification for the new law.

James Madison said, popular government without laopoformation is a
tragedy or a farce, and that's what we’re encoumgeat present. We should not permit,
in my judgment, the executive branch to undertakefareign intelligence surveillance
outside a warrant unless they shoulder the burfishawing why that’'s necessary. And
it's a shouldering of the burden that isn’t trust,rve’re infallible. We’re just telling
you. No, you're vassals; we're the lords. It measal serious information that's
concrete and can be verified. Otherwise, theywayare going to be resigned to one
branch government because power ultimately in demegds access to information.
Those who have the information can say that’'s wheapublic record demonstrates with
regard to X, Y, or Z. They are the ones who cdnilttimate decision-making. No one is
going to oppose something that said, it's needgudeent the deaths of Americans
tomorrow. And if you can’t challenge statemerike lihat, you've yielded all the power
to the president.

Thank you.

MR. GREG NOJEIM: Good morning. Again, my nam&igg Nojeim. I'm
with the Center for Democracy and Technology. Wegome testimony in the back
from yesterday’s hearings from my colleague Jim Psay.

| want to thank CAP, as the other speakers have,donholding this forum and
for inviting me. I'm really privileged to be hevéth real giants in the field, and | also
want to give compliments to CAP for itself, beingeocof the leaders in the debates about
national security and civil liberties and in pautar its able Senior Fellow Mark Agrast
who couldn’t be here today.



This debate is about the privacy of the internai@@mmunications of
Americans. That's what it's about. That's thetbot line. It's whether an American
can communicate privately with a person abroadvemether the government can
intercept that communication with no limits. Thebdte is not about what the
administration initially used to start the procebs, notion that foreign-to-foreign
communications over a wire intercepted in the Whi¢ates were requiring a warrant.

Everyone, who is deeply engaged in the debaterdazafied the conclusion that
for foreign-to-foreign communications, it doesn’atter whether they’re intercepted in
the United States. If it's a foreigner in Pakistalking to a foreigner in Afghanistan and
the communication travels into the United Statekitia intercepted here, a warrant is
not required. There’s a virtual consensus abait tfiake it off the table. That’'s not
what the debate is about. It's about the commutioics of Americans when they speak
to people who are abroad.

The government’s position is that when it’s tanggta person who is abroad, who
is not an American — they have no reason to belieaethe person is American — it can
do what it wants. That's the end of the debateer& doesn’t need to be more
intervention from any of the other branches of goweent, that the key is whether it is
targeting a person abroad. But that doesn't sihleebig issue, the elephant in the room,
if you will. What happens when that person abnsadlking to a person in the United
States? What do you do with those communications?

Well, the administration’s solution for that verynidamental problem is that we
minimize those out. We minimize them out. Andtthlhsounds well and good, but
remember this is the world of FISA and words ddmave their normal meaning. Up is
down; right sounds left. John Ashcroft is a cldkrtarian. This is the world of FISA,
and to minimize out does not mean to separatehosetcommunications of Americans
and throw them away. It means separate out thmsencinications of Americans, retain
them, analyze them, and disseminate them unlesd ya can mask the identity of the
American, but only if it's not foreign intelligengeformation. In other words, the
communication is irrelevant anyway and the ideristgecessary to understand it.

So minimization is not what it sounds like. Mingation is not a solution to the
problem. And even if minimization meant discard tommunication, it still wouldn’t
solve the problem. It would be like saying that police could break into your home,
copy your documents, download the contents of goanputer, and that would be all
okay provided that when they got back to the statikey threw it out. No, there has to
be something at the front-end that prevents thawful surveillance of Americans’
communications.

The administration’s approach is that the execujes it alone, the FISA Court
is a rubber stamp, and Congress should be kepeidark. A more effective a balanced
approach would utilize all three branches of goweent and the structure of
communications today, which involve communicatiervge providers in playing a role
in turning over proper surveillance product to thates States government.



Now, we believe that a more effective and balaraygatoach has four features.
First, there’s judicial review at the front-end dtigl very basic judicial review. It
doesn’t have — it's not a probing judicial revie®Rather, we believe that at the front-end,
the FISA Court could be employed to approve whatalebasket orders for
surveillance. They could last for a year. Thetgdno need for the government to
specify targets, and the court would not be findimag a target is an agent of a foreign
power, which is what it finds in a regular FISA weitlance, but rather that the purpose of
the surveillance is to intercept foreign intelligerinformation about terrorism or
espionage or sabotage, and that the court couddHiat the targeting method that the
government is using is really focused on people ateoabroad talking to people who are
abroad.

The second feature of an effective and balancetbapp would be a look-back at
whether the surveillance that’s being engaged woikking the way it was supposed to.
Is it intercepting a lot of communications of Angamns or not? And the look-back would
include an inspector general audit, reports taRlgA Court about who is being
surveilled, and reports to Congress. No Congresisa dark.

The third feature of this approach would be a raalexurt order when the
process is not working like it was supposed tait tlirns out that a significant number of
Americans’ communications are being interceptesltiine to go to the FISA Court for a
full FISA Court order, targeting that person abrodthat person would have to be an
agent of a foreign power and the court would haviesue an order, and if it did, then
that American’s communications with that personlddae lawfully intercepted.

And fourth, the final feature of this proposed miad¢o deal with the
government’s argument that the president has inctkgpe authority, authority
independent of the law to engage in surveillant® engage in surveillance of people in
the United States. And the way that we suggestliad ought to be done is to make it
clear that telecommunications providers will getriamity if in facilitating surveillance
they are relying on a court order or they're refyon an attorney general’s certification
issued under a specific provision of the law, sstied under the president’s inherent
authority as the government would argue.

This kind of reform, what I've proposed, is praaticeffective, and it's protective
of civil liberties and security. It employs allethesources of the three — it employs
resources of all three branches of governmenttagnlists the telecommunication
carriers in a scheme designed to both facilitateesllance and protect privacy from
unlawful surveillance. And we would suggest thas is a good way forward, a good
way for Congress to think about those things.

Thank you very much.

MR. HALPERIN: Let me try to press the panel ddithit on what I think is the
hard question here at the end. | think we all aginat the administration is exploiting
this issue for political purposes and that thaiasonly unacceptable, but dangerous to
the security of the country. And we all agree € #ve administration now seems to



agree that if it's actually targeting an Americameeds a warrant. Under the Terrorist
Surveillance Program, it was arguing it did ndts hot clear to me whether it reserves
its right to change its mind again, but | thinkrlhneeems to be a consensus growing that
if they're going to actually target a person in theited States, you need a warrant. And
we all agree, as Greg said, that if your real psege to gather conversations between
two people overseas, you should need a court belsruse we want the telephone
companies not to cooperate unless there’s an dvdethat the government really is
entitled to those conversations.

But the hard issue is the one in between thahalkpeakers have alluded to, but |
want to press you a little more about how actugdly would deal with this. That is
where the government is targeting people overdrasyants to hear their conversations
into the United States. Remember when the presglaried, if al Qaeda calls America,
should we not be listening to the calls? And thesgion is how do we treat those calls
where the call isn’t to the United States, but vwehéie government intends to get calls
into the United States? You know, the bills thanidcrats in the Congress were
supporting talked about if there’s a significantrer of calls, then you need to do
something different, and | guess | would ask howveamake that really work and by
what theory do we argue that the government shioeilcequired to get these warrants
and how do you make that system work?

MR. FEIN: Mort, | first have to voice some skefgio about your statement that
there’s a consensus within the administration tirafpresident has renounced his article
to inherent authority —

MR. HALPERIN: No, no, | -

MR. FEIN: — because | was there on August a48d there’re some in the
audience with me when we raised that specific isg@tleregard to implementing the
Protect America Act, and their statement was ne piiesident still has authority.

MR. HALPERIN: No, | understand.

MR. FEIN: That's a very, very important questicechuse otherwise all this is a
charade and means nothing. And | want to say btteeavays in which you can directly
challenge that authority is to have a congressiapptopriations that says no moneys of
the United States shall be expanded to gathergionetelligence in contravention of
whatever statute is enacted. And that, in my juelgimis very critical. Not only did they
assert the power to flout the law, but to keep $leatet, so you don’t even know whether
they —

MR. HALPERIN: Bruce, | agree with you. | wante¢ome back to how we make
that work, but let me —

MR. FEIN: But the other thing of issue briefly-if

MR. HALPERIN: Well, let me let Congresswoman Hamum it —



REP. HARMAN: No, that'’s all right.

MR. FEIN: I would just say it seems to me the &sswas whether or not in the
Supreme Court’s interpretation of the Fourth Ameadtithe target becomes indirectly in
the United States rather than abroad. So how de-yjwow you’d ascertain the mental
impression or intent of the executive branch? YWe#re are other areas of law where
that’s important as well, and you could have somnethike a presumption that if the
same person in the United States is at the enctall éhree, four, five times, then there’s
a presumption that the intent now has moved tantieecepting the conversations of the
American. Now, you need a warrant, but you coutt/jgle some standards that would
enable after thresholds are met a requiremeniareant to kick in.

REP. HARMAN: | just wanted to add a couple of tysn It is critical, and
you've said — we’ve all said this, to join this angent about whether the administration
has to follow the law. You have an administratilbat basically says it can operate
outside the law. You have a vice president wha $eys a different branch of
government from the rest of the White House. |Wwsay what | — what comes to mind.

But when FISA was passed in 1978 to correct thsedof the Nixon
administration, as Mort has mentioned, as severa Imentioned, it was designed to be
the exclusive means to conduct foreign surveillanog an optional means. The
exclusive means, and it operated that way untiicdlg by fiat, this White House
decided after 9/11 that it was going to ignore FISBY the way, as a member of the
Gang of Eight, | was never told that. We wentriefings that are highly classified and |
still respect that where we learned the operatidetdils of the program. There was no
conversation of the legal underpinnings of the proguntil theNew York Times
published the fact that it existed and the pregidenfirmed it and that allowed some of
us to do some research we were not able to dothetil But nonetheless, | was
flabbergasted to learn that the administrationdeaded on its own to ignore FISA, and
that’s basically what it did until earlier this yeand I'm not positive that it's following
FISA even now. | don’t know what proof we reallgMe other than what it says.

But what Mort’s asking about, I think, is what'dled reversed targeting where
you really have in mind an American in America, pati say you're targeting someone
abroad who'’s talking to that American and you thgravoid, evade whatever the legal
requirements. The administration published asheet yesterday to go along with
McConnell’'s testimony and | just would like to rethds to you. | don't think it's
credible until we can insist that they follow tlaev, but they say, reversed targeting was
and remains prohibited by law, the provisions @Alhat protect against this practice
remain unchanged. Reverse targeting constitugesrehic surveillance and that
generally requires a court order, and it makelg lgénse — this is key — as a matter of
intelligence trade craft if the government belieagzerson in the United States is a
terrorist, it is more useful to obtain a court arttecollect all of the person’s
communications than to conduct surveillance on pleason by listening only to a
fragment of the person’s calls.



Well, | actually agree with the last point, but byttom-line here is this is
Congress’ chance with your support to insist thatadministration follow a carefully
crafted law which should deal with reverse targgtshould deal with this issue of
recurrent conversation — that's something thatDempsey has been very clear about in
testimony that he’s given — and should have corsaogs in terms of a vice president
and his chief counsel deciding that they're outsitithe law.

MR. NOJEIM: Reverse targeting is actually the elaguestion, that it's actually
easier, | think, to make a rule that says that wherfocus of surveillance becomes an
American you have to go to the FISA Court and gedwrt order covering that
American. They might not always be able to do,ttehember, because now all of a
sudden, they have to show that the American igganteof a foreign power, presumably,
they wouldn’t be going to the court unless theyldahow that, but it's not the same
showing that they had to use — they didn’t haven&ixe any showing to target the person
abroad.

| think the harder question though is when youhg af that, when what'’s

happening is that you're listening to the persomab and they start making a number of
calls into the United States and they’re callinifiedent people in the United States and
there starts to be a lot of those communicatidifhat do you do with that? What do you
do with those communications? You can’t say, tffrihe tap. You can’t say that just
when it starts getting interesting, just when aé@ais activating the sleeper cell, stop
listening. That's not going to be a solution. Bdtat do you when there’s a lot of calls
to Americans in the United States?

And what | think ought to happen is that there duglbe a trigger. After those
calls become significant, when there’s a signiftaammber of those calls — and
remember, the way this intelligence surveillancedse, it’ s not necessarily the case that
there’s an analyst listening in on it live. Moréem it's the case that the communications
are recorded and then going back to it a day okwager, so you don’t know right away
that the significant number of communications ia United States is actually happening.
You might learn that later.

So what seems to make sense from our perspectiatisshen you get those
significant numbers, then you got to the FISA Caumdl say, we want to keep listening in
on this person who’s abroad. They're talking totaof Americans. The Americans’
privacy right — the Americans have privacy rightg, recognize them, but they have to
yield like they do in other intelligence surveilanto this overriding need to listen in on
an agent of a foreign power, to listen in on ackest group. And that’s the theory and
that’'s how we think —

MR. HALPERIN: And then you get a warrant —
MR. NOJEIM: That covers that person.

MR. HALPERIN: By the current FISA standard, a pable cause to believe
they're an agent of a foreign —



MR. NOJEIM: Well, yeah. 1think that that's whgtu do.
REP. HARMAN: Yeah, yeah.

MR. HALPERIN: All right. What is significant —rhean, we say, you know, the
legislation that was kicked about said a signiftaammber and you've repeated, several
of you repeated it, but if I'm a government officia NSA and I’'m running one of these
surveillances, what guidance do | have as to wisagisificant?

REP. HARMAN: Go head.

MR. FEIN: Well, it seems to me, Mort, you come aoiw the intent again.
When in your mind that your target, the reason sigaificant purpose for monitoring is
the United States citizen. And that is a distmetihat the U.S. Court has also drawn
when you have IRS investigations that shift froeival to a criminal focus and what new
protections come in. Now, it can be very elusivgénaes, and that’'s why | suggested you
could have a numerical number that created presangptor the individual, but
ultimately, it's got to be as it is now, who is tfaget of the investigation. That also is a
mental impression. That's why you need clear aghtdo make certain they’re being
careful in making these distinctions.

REP. HARMAN: Let me just add though, let's go backvhy we’re doing this.
Remember, the title of this panel is “Getting Sillaece Right.” | want to know if
Bruce Fein is talking to Osama about making sonrerist cell in Washington
operational. | think we all want to know thatddn’t think it's that very likely that he
would be doing that, but there is a possibilityd amy point is that we want a framework
that lets us know in real-time if an American isiaay plotting to harm us in America.
Of course, we want to know that. So we don’t wemtnany bells and whistles that we
never find that out.

On the other hand, as everyone has said and Igtyragree, the Fourth
Amendment guarantees people freedom from searchendre — and that's what we’re
really talking about — without probable cause, t#rat is the right — | see little nodding
heads in the audience — that is the right eacls dias to be protected, and one would
think that conservatives, and | actually think saroaservatives in Congress want that
right to be in place big time. They don’t want Bgpther with unlimited unfettered
power able to spy on them.

So how do we balance this? And my answer to that, number one, insist that
any administration, including, imagine this, onaded by a Democratic president who
might be female, follow the law, the carefully ¢eaf law that builds in checks and
balances, then in this case, since we all knowishashuge issue — and Mort, you're right
to go directly to this — we craft a careful amendirieere because it isn’t clear enough |
believe in the FISA law exactly what's supposetiappen that spells this out, and |
think we can do it with care, and | think we casoatommunicate that the purpose of this
is reinforcing values: more security and more liper



MR. FEIN: Mort, could | make a general observatamout in Jane’s
hypothetical which implicated me, but I'm not madsithis observation for that purpose,
because it raises the really very difficult questxd how you answer the charge that
don’t you want us to do everything to reduce tk& af another 9/11, everything? We
don’t want to create any risk whatsoever. Andahswer is no. We don’t want you to
do everything. We’d be all in prison if that weree. We’'d have a police state if your
sole objective was to try to minimize another 9/Bhd we have to be careful about that,
say no, you stand up, we don’t want to be risk;fbezause that means we have no
freedom and we’ve destroyed the whole purpose whbahe United States of America.

And | know often times when you have five secomdsgeak and you're on Fox
TV, it's hard to get in that idea, but | think thata critical element of this discourse.
You know, the president — I'm doing everything hda try to make you safer. People
are, well, I'm a little bit worried about that, e maybe the way you do that is to put
everybody in prison.

MR. HALPERIN: Yeah. See, except | would — | agvath that — but | would
argue that the (unintelligible) FISA is that theywse make ourselves as safe as we can
be is to have a law that everybody believes istintisnal and both protects our liberties
and protects — you know, when FISA was on the fiddhe Senate, a rightwing
Republican congressman got up and said, this wag wkh the FBI and the ACLU and
that’'s good enough for me. And that — and thew #lletestified, as several of you said,
for years. The amount of interception vastly ilased after FISA was enacted because
FBI agents and telephone company officials knewwhtat they were doing was legal
and constitutional. And so | — | mean, | think yreuight. If somebody came up with a
way to increase our security that took away oweriyy 1I'd say we wouldn’t do it, but in
this area, the evidence is to the contrary. Yoximie both.

REP. HARMAN: Well, | think that's what | startedit. It's not a zero-sum
game. But | would just add to that that havindearclaw is empowering in terms of
helping us find, discover, prevent whatever ithiattthat law is about. When you talk to
most hardworking CIA types, I'm not talking abohetleadership, I'm talking about the
followership, they want a clear law, they want tow what the lines are. Absent a clear
law, they are risk-adverse. | don't think havihgm be risk-adverse is helpful. | think
having them carefully understand what the limiesand carefully follow that is probably
the best way to get us accurate and actionabliigetece, which we do want in order to
protect Americans against harm.

MR.HALPERIN: And let me ask the other two of yduwoat the proposal that’s
been made about the telecoms and their immunitg yAu willing to consider
immunity, one, if they come forward with a goodlffadlefense, and | assume that means
that we’'ve got to make it possible for them —

REP. HARMAN: You mean retroactively.



MR. HALPERIN: Retroactive — for the — we have itadfa way to let them make
the documents public that —

MR. FEIN: You can't invoke state secrets, so thag't have a defense. No. I'm
certainly — | agree with Jane. It seems to mephadpectively, it's one thing to make it
very clear in the law that without a court ordeuye not supposed to be cooperating, but
retroactively —

MR. HALPERIN: | tell you, we sure thought we ditat. That's the FISA.
(Laughs.)

MR. FEIN: But it's customary in the law that thdre good faith defenses for any
infraction when you're seeking damages, and | dee& why that should be withdrawn
from the phone companies. You know, they are yal las everybody else. They
approached right after 9/11 when we were all in@ &nd this seems not to be a
constructive way to proceed and to respect thegtigtn of our citizens out there, and |
would concur with Jane’s idea on the retroactivekiaeard looking approach.

MR. HALPERIN: Greg?

MR. NOJEIM: The problem with giving them immunityr their — we believe it
was a transgression that they facilitated unlawtuveillance. The problem with doing
that is that it creates this element of uncertaafitgut what happens the next time around.
You could have a future administration, even oredied by a Democrat who is a
woman, going to the telecoms and saying, | knowttiastatute doesn’t exactly say that
we can do what we wanted to, but remember, lag titmen you did it, you got
immunity, and we’ll get to that this time. Let's for it. We need to do it to protect the
country.

MR. FEIN: Well, that's something that can alwaysse You know, Congress
can always enact a law. The president can alvesygipardons or commutations. It's
like saying you should never have a pardon poweoormutation power because then it
undermines the law, and the question is can yotearstatute that prevents, that’s
making it clear, and this is what Congress shoold Ainy presidential order based upon
inherent authority, as what you are suggestingg,J&a not good enough. You need a
piece of paper out there and that’s the clear safieor that you get.

REP. HARMAN: A piece of court paper. And I thittke leverage comes here. |
mean, we're — let's be practical. Are we goingtay in this paradigm where we're all
being accused of being soft on terror because w# like the unfettered exercise of
executive power, or are we going to try, especiatlya member of the legislative branch,
to cut a deal here that does respect the carefukshand balances that FISA has inherent
in it or has had since 1978, and I think cutting tight deal is the way to go. | think it's
the more responsible way to go, and I'm not gommgut the wrong deal. | opposed the
deal at the beginning of August. Congress was jadhrsome Democrats voted for it. |
voted against it and I'm tying to work on those@dmocrats who voted for it to try to
get them to a place where they will be part of grsup that will resist the wrong deal.



But | also think that it is conservative, with #lé& C, to protect the rule of law and
protect the privacy of law abiding Americans. Sedlly do think there’s a deal here that
can be cut, and retroactive immunity is a pieckewérage in that deal.

MR. NOJEIM: What | would suggest just to finish thyat thought is that rather
than immunize them, that a better approach migho lsap damages, to make sure that
whatever happened isn’t ruinous to telecoms, thatilsl certainly be the case, and |
would also suggest that it’s a little early to bking about what the deal ought to be in
terms of immunity because the litigation that is thiver for the immunity debate is
many years away from reaching the substantive pumsst | mean, the state’s secrets
issue is the one that's being debated right nateaiNinth Circuit. In all likelihood,
that’s going to up to the Supreme Court and thenecback down, you still have to get a
resolution on the merits so —

MR. HALPERIN: Well, unless Congress — see, my vigthat part of the deal is
that Congress should take away the state secrétikege for document and information
communicated to the telephone companies, not thmieal detail of what's — which
they wanted, but the legal justification for it.bbggles my mind that one could think
that a legal justification given to a phone compasking them to cooperate could be
secret. But | think Congress clearly has the pdaethe purpose of litigation to take
away that and to say these documents must be nuddie pecause we are giving the
phone companies a good faith defense, and thewsmthey can express that is by
revealing these documents and they have to bequbli

MR. FEIN: Mort, your description of what the exéiga branch’s conception of
state secrets is shows your lack of imaginatioheylve also said that any legal advice
the president received at the NSC as to the lggaiitelying on inherent authority is
operational detail, and therefore, Osama is cratorignow whether it was inherent
Article Il authority or the AUMF that authorizeddlspying.

MR. HALPERIN: Okay. Let me throw it open to thedsence. Would you
identify yourself and wait for the microphone, andquestion, not a speech, not directed
at the first speaker. (Laughter.)

Q: Yes. I'lltry to follow those directions. I''Kate Martin from the Center for
National Security Studies. It's not a speech,lwbuld like to thank Representative
Harman for all of her work in defending civil lildegs in the last few years. And | have a
couple of questions. First, on the issue of wiuaiveé do? | guess | have some questions
about a rule that depends on the administratiom’pgse or intent, and that given
McConnell’s statement yesterday that they wantetoptpone calls with Americans in the
United States, and given the fact that they admait they can know as to some number of
communications that they are seizing at the tina¢ ey seize them that they are with
Americans in the U.S. does it make sense to haveulk, which we did have, that when
the government has some reason to know that onefehd communication is with
someone in the United States, in order to seizedh&ents of that communication, it
needs a warrant? That would not prevent the govent from knowing that it had called
Bruce Fein, because it can still have pen registermation.



And my second question is are you concerned #batllif the Congress were to
do something again without having a complete serseomplete information from the
administration about what's happened, that theipuwtill not have trust that Congress
has done what it needs to do to enact the FISAjrapdrticular, I'm concerned that the
secret OLC opinions claim the right to conduct sill@nce outside of FISA and that’s
why they’re not turning them over?

MR. HALPERIN: One or both? Then we go down tmeli

REP. HARMAN: Well, let's — Kate, thank you for gibur hard work. You're
everywhere and you and your office have just apgmkas witnesses in a Homeland
Security Committee hearing on a new plan, justlisof you can know and absorb this,
by the Department of Homeland Security to use datéted and focus it on America,
which they claim is within the contours of existilagv. It's a different program from
what we’re talking about and it's not subject t&Al So | mean, we have a lot of other
issues to look at. My view is that absent a camefuiew of the legal underpinnings of
that program that should not be permitted. PeriBdck to this.

| don’t have confidence that this administratiocessarily will follow any law
that Congress crafts given the statements of itee piesident, given the information
that’s in some of these books like the Jack Goltsimok which I'm about half way
through with. You need a large glass of wine wheu're reading that book, or whatever
else it is that you enjoy drinking. But no, I'mtremnfident and | am concerned about
that, but I still think —and | don’t think Congeeshould legislate absent a review of
documents.

Having said all of that, this FISA amendment, whigkerrible, expires in six
months, six months from when it was enacted —lsavén’t even counted the months —
but early next year, and this is the window we havact. Perfection is not an option, so
I’'m looking for the best tools we have to try tokeahe case to members of Congress.
Let’s start with that about what was wrong with wive did, and then to make the case
to the American public and use — make our bestteffbhat’s what | would — that's what
| think is in the realm of the doable. We may havevait until we have another
president and different folks in the administratiorbe absolutely sure we've tied down
all the corners. But I think we have to make ddrateal right now.

MR. FEIN: Kate, | think we need to go back to @leurch Committee hearings
to try to ascertain what is an effective mechanisnthe abuse that would be risked by
entrusting anything to the discretion of the exeeubranch, and during the Church
Committee hearings it was repeatedly said by tksigent and the Republicans, oh, if
you have any oversight, it will compromise natioseturity, it will be damaged
irreparably, all of which allegations proved false.

But the real check in my judgment really lies ie thand of Congress and getting
everybody like Jane Harman elected, because thaytha power, if they want, to call
those people there and say, you know, if you d@itl'us that you've got no money in



your agency, we’ll hold you in contempt of countdat’s really the — | can expect the
executive branch to overreach, but it's part ofréeponsibility of Congress to react.
They have the power there. They have the powsulgpoena, the information and the
purse to tell the executive branch, if you don'nthaver that information, we're shutting
you down and we’re going to tell the American peapk your refusal to operate in the
sunshine that’'s causing danger to the United Staltbat is the way in which you check.
You have to have some discretion in the executraedh. You can’t write a law without
writing a code that’s 1,000 pages long looking like IRS that can pin down every sense
of judgment.

And the description you provide of a situation wisemeone is — maybe it's a
terrorist calling in into the United States, it magll be that he’s calling for a reason that
has nothing to do that would incriminate the U.&ekican. You couldn’t get probable
cause if you required that to gather the infornraba the recipient of the call. So that
seems to me — and that’'s what | think you were ssigog that if you have knowledge
that someone is in the United States who were verethe call, you automatically need
to get a warrant. That may not be feasible becthese may not be any evidence that
this individual is an agent of foreign power.

MR. HALPERIN: Did you want to — Greg?

MR. NOJEIM: 1 think that Bruce is right that Coregs has to play the key role.
The problem is that it's hard for Congress to gleg/role that it's supposed to play in this
context. | mean, it's just very politically danges. So I think that we need to beef up
the tools that Congress would have to play thettdéwe want it to play. One way to
do that is to require reports to Congress whenvilaisantless surveillance is picking up
the communications of Americans. Another way wdwgdo have an inspector general
audit that looks at whether this warrantless sllarge is picking up communications to
Americans, and also reports to the court with saae information and power in the
court to step in and say, wait a minute, wait autenthis is surveillance of Americans’
phone calls. We need you to stop the warrantledsne need you to apply for a warrant,
and if you don’t have the — you can’'t make the igitpishowing to get the warrant,
you’re going to have to stop.

MR. HALPERIN: Yes, in the back.

Q: I'm Gerald Epstein. I'm with the Center for&egic and International
Studies. I'd like to get back to Mr. Halperin’sagiion on when does a connection with a
potential terrorist overseas to an American becsigu@ficant enough to mobilize action
here. That's a hard question because we havetg prgh threshold. You've got some
status of probable cause that then triggers songetin the end over here, some
significant investigation or listening or whateweobilizes. It is possible to make this
problem easier by having smaller thresholds andlen@nsequences? Can we imagine
some kind of warrant-light that triggers an invgation-light just for the purpose of
seeing is there enough there to kick it up one moteh?



As the example, if my phone rings and it's al Qaaxdd they’'ve got wrong
number, one phone call, isn’t it worth somethindigare out whether that was really the
wrong number without me never being able to flythaut my security clearances being
yanked, without all my friends from overseas nduaintelligible)? Isn’t there
something that could be done to check out that plvall that doesn’t rise to the level
that makes this a hard question?

MR. FEIN: I think that's a very insightful questio Maybe the answer can be
gotten by looking at two levels of minimization wrdhe current FISA statute, where if
there is an interception without any warrant, ttieare’s a requirement to destroy certain
information within 72 hours, unless it's needegbtevent imminent danger to someone’s
life or limb. And it may well be you could — thétme minimization if it's — of
information gathered pursuant to a warrant is testhand of very little protection, but it
does seem to me if asked the question that costidyj much stricter minimization
requirement, something like destruction in 72 hptingou had lowered the barrier from
in between a warrant and no warrant at all to baéis a warrant justified on reasonable
suspicion, that's a standard in law that the Supr@uourt has charted in between
probable cause and nothing. But that seems tat heast an approach that could be
considered that would help then to destroy thermédion quickly if it was gathered
pursuant to the lower standard so it prevent thenteon of database that you suggest.

REP. HARMAN: | like the idea about maybe two tiefsninimization, but | do
not like the idea about lowering the standarcdirik that is in legal jargon a slippery
slope, and pretty soon we won't have a Fourth Amesrd. The standard in the Fourth
Amendment is probable cause and the expectationidualized warrants, and | don’t
want to make that easier. The other way | wouldsgactually something the
administration has asked for, imagine that, whechaving more people in the Justice
Department beyond the attorney general — and inttaere are now two more people —
be able to sign off on requests for warrants makiiegwarrant process electronic.

It doesn’t have to be old manila folders with d@gesl pages, that's not how we
do business or should do business anymore, anyydnaiiealso having perhaps a system
of magistrates inside the FISA Court that couldeevsome of these requests, but | don’t
want to lose probable cause and | don’t want te the actual name of the American
person attached to the request for the warrangusecl think once we lose that, we lose
the protections that come with our Constitution.

MR. NOJEIM: | agree with Mrs. Harman. First of, @'s a very, very hard
guestion and a very good question. But once ya stoding the probable cause
standard, the likely thing that you go to is readme suspicion, and then all of a sudden,
you're justifying full searches based on reasonahbgpicion, and | think also, Bruce, that
was the issue that came up in that hearing andhbatdministration said ultimately it
wouldn’t support a bill that required only reasoleaguspicion for FISA surveillance
because it would be unconstitutional.

MR. FEIN: Well, but that was because there wattni& extra protection through
stricter minimization, because certainly, the Foumendment law does recognize that



distinction, that’s the Terry v. Ohio, | mean, i88-some years old. And the way in

which — you're right. If there wasn’t anything lb@nd that limited the intrusion on your
privacy that are requiring destruction, it cleaslguldn’t satisfy the Fourth Amendment.

It would be just like saying, well, you can chodmdween probable cause and reasonable
suspicion, but that’s not the choice in at leaststiggested criteria that this individual
recommends.

MR. HALPERIN: Yeah, but the problem is that — #gshe administration’s
position is this is when it's still targeting theréigner, and as they point out correctly, if
they have a tap on a Mafia person and you callgbegon, they can listen to the Mafia
conversations, your conversations with the Mafiespe endlessly without ever needing a
warrant. So the question is is the original sulaece standard appropriate and do we —
we’re in effect giving them something in advanceaying, you can do these
surveillances without a probable cause warranbuife only getting foreign
conversations, but if you get Americans, you neelave a different trigger.

| think we may need a minimization standard betw&erntwo existing ones,
because the problem is the one for proper surmedlanow is, as people said, toothless,
the other standard that’s in the bill is too, hthidraconian for a situation where we’re
agreeing part of the purpose is to listen to sommecans, and | think you need a third
trigger, both a minimization requirement and ageigfor a warrant and that seems to me,
if we got into a good faith negotiation with thenaidistration, is still the hard question.

Yes?

Q: Thanks. Chris Strohm, witbongress Daily The other side of this argument
is that the administration claims that going thrio&gdSA is too cumbersome. DNI
McConnell has turned up the figure that it take8 &@n hours per warrant. Can you
kind of deconstruct that, and | mean, do you fleat there is a bottleneck going through
FISA and what's the solution to that?

REP. HARMAN: Well, | was just trying to addressth | think it's their
bottleneck; it's not a bottleneck caused by FISAeir interpretation of FISA, and I've
often wondered whether they're trying to set itagoa straw man so they can then, with
impunity, ignore it, but their interpretation isattyou need warrants. This is what's been
in the press every time some kind of U.S. switcmvelved for a foreign-to-foreign
communication. It's their interpretation. Theymew claiming — I'm just repeating what
the press has reported that the FISA court is maigting on this, but anyway, let me just
leave that there.

But the way they do this is they start with a mafdlder and a lot of dead trees
and they prepare this dog-eared submission. | khaibecause | was at NSA and |
asked to see one of these things, and there isemto do it that way. Most submissions
for government writs can be done electronically Hrewhole system should be
standardized, simplified, more personnel shoulddsed. They have augmented the
workforce at the Justice Department. More peopteikl be able to sign off on the
request in the Justice Department, and there shiuddmagistrate system in the FISA



Court. And oh, by the way, all nine Democrats lo@ lHouse Intelligence Committee a
couple of years ago, introduced what we calledt8§ EN Act — marvelous acronym,
I’'m sure you're impressed — and what it was wagravide all these resources. We
thought this was a problem and we thought it shbeldorrected and it should be
corrected.

MR. FEIN: One of things that, | think, justifiesrae skepticism about the claim
is that the administration, when it initially expiad the justification for the Terrorist
Surveillance Program, spoke of technological pnmisienot an overflow of information
that couldn’t be gotten to the FISA Courts rapidhough. And then, we got this
Orwellian statement from our good friend AlbertorZales that the government’s
reasons were dynamic, not static, so that we gestnse of infusions each day of new
ideas to justify what had been done right afte 94hd therefore the idea that the real
problem is lack of manpower, the burden of the tmaeded to present the application
seems to me probably bogus. Remember as weif tinare’s some emergency, the
statute already provides authority to begin ankizatthe tap for 72 hours, and there has
been willingness in Congress to extend the 72 himunsaybe five days or whatever. So
if that was the scope of the problem you wouldet tpe Protect America Act. You'd
have one sentence that says, 72 hours is now 108,leasily done.

MR. HALPERIN: Yeah, but I'm going to go — okay, gbead.

MR. NOJEIM: To underline that, at yesterday’s legyrthe former head of the
OIPR, that’s the entity that actually presentsRH&A applications to the FISA Court,
said that in the case of emergency surveillana,ithhey have their ducks in a row, it's
a matter of minutes, that they can do it in a nnatteninutes.

MR. HALPERIN: Because we now know, as hard as ibibelieve, that the
government was lying to us, that is what they wkag was talking about the Terrorist
Surveillance Program in order to hide what theaoeof DNI finally admitted the other
day is the second program and it's the one thatrh@ow trying to justify of getting all
the conversations that are on the wire, and thia¢'s- the clear, | think it's clear now
from the evidence that they started that prograt rafter 9/11 along with the Terrorist
Surveillance Program, and as the attorney genepddi@ed, all his answers were only
about the Terrorist Surveillance Program and tloeeafvere all wrong, irrelevant and
misleading, and | think we need to get at leastahal justifications as well as some
admission of what the two programs were beforeeadly can understand what we're
legislating.

Let me give each member of the panel a chanceyta §aal word before we
adjourn. [I'll start down at the end.

MR. NOJEIM: | would just say that it's a good dé&halt’s a debate that’s
happening in Congress at a very deep level. kttiiat there are some myths that are out
there and that the administration is spreadingralyar of them. | think that the questions
are hard. If they were easy, they would have besolved long ago. And that what it
really boils down to is what do you do with the gommications of Americans when



you're targeting a person abroad? What do you itlo tvem when they start talking to a
person in the United States? That's the nub ofsthige, and if that can get resolved, |
think we’ll move a long way toward solving theselplems.

MR. FEIN: Just three points. One, this issuexieptionally important because
given the administration’s understanding of wherrevat war, namely, when there’s any
terrorist anywhere in the Milky Way who voices sodasire to kill an American
anywhere in the Milky Way, we're in a permanentesiaf war, and I've been dismayed
that Congress has acquiesced in that rather swgeepiteption of war. So in so far as
these changes are justified because we have anatiteal terrorist threat, they’re not
temporary like measures of Lincoln during the Citr.

The second thing in my judgment is to remembehas the whole idea of our
Constitution and Declaration of Independence wdaghion a government where
freedom and liberty was the rule and governmentaamhiments were the exception. It
wasn’t to create a suicide pact where we set théebs so high that you could never get
government to do anything, because we do haved mtil people out there. But it
meant to create a serious burden on governmemptaie why an encroachment was
necessary. The founding fathers said that we baxtain inalienable rights to life,
liberty and the pursuit of happiness, not at tHféesance of the government, not at the
sufferance of President Bush.

That's how they conceived the mission of this stéite mission of this state and
that means that whenever we’re authorizing the gowent to encroach upon those
liberties, we have to insist the government cou&hte a convincing case why this is
important, why this is important and that is whereny judgment Congress has totally
defaulted. They’'ve accepted “trust me,” acceptietily administration assertion and let
all the encroachments occur, not because thereamyashowing of need, but just because
it happened to be a politically popular sloganag we're tough on terrorists. If we
accept that rule in the future, then I think we eapect we will not have a Bill of Rights
for the remainder of this century.

REP. HARMAN: The threat out there is real. Thenmed question about that. Al
Qaeda has metastasized around the world, other ggoups like Hezbollah already had
international reach. Our assumption should bettieat are terrorist cells in America.
Fortunately, they are not adequately activatedatonhus, but that could happen any day.
| worry about that a lot and | think that so shoytdi. The question is what is the
responsible thing to do about it? This adminigirabas played the fear card brilliantly.
It is still playing the fear card brilliantly. lghid this up before. This is the myth fact
sheet distributed by the DNI yesterday. It saysyigions of Protect America Act of
2007 must be made permanent to prevent gaps iablity to collect vital foreign
intelligence information. There’s the bumper stickvital foreign intelligence
information.

Everyone here on this panel and all of you gentinence in this situation, but it is
not being communicated effectively by the groug thauld like to amend FISA as the
title of this topic said, “Getting Surveillance Rig Another Look at FISA.” | think it is



our obligation, I certainly believe I'm a numbertbe team, to do an effective pushback
in the next month. If we don’t do that, we're ggito end up with provisions of Protect
America Act of 2007 made permanent, and that's wité going to go. And so
hopefully, this panel and others like it and sorhthe very responsible hearings being
held in Congress by the Judiciary and IntelligeGoenmittees will generate enough
information to an informed public so that we caeate the effective counter to this
unbelievably politically effective push for unfettel executive power.

MR. HALPERIN: And that is exactly why we wantedrtold this panel and why
we’re grateful to our three panelists and to ajad for participating.

Thank you.
(Applause.)

(END)



